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The 1970s marked a new era ofenvironmental protec-
tion efforts in the United States. One major piece of
legislation passed by Congress was the 1972 Coastal
Zone Management Act (CZMA), 1 which established a
program to provide for the wise use and protection of
the nation's coastal resources. Issues such as the loss of
coastal and marine resources and wildlife, decreased
public space, multiple use conflicts, and shoreline ero-
sion have been a focus of this legislation.
This article discusses the authority granted to state
coastal zone management (CZM) programs pursuant to
Section 307 oftheCZMA. In particular, it focuses on the
use of the federal consistency process as a tool for
resolving intergovernmental disputes. In order to illus-
trate some of the issues surrounding the use of the
federal consistency process, this article examines the
legal questions surrounding a recent dispute which re-
sulted in an appeal to the United States Secretary of
Commerce by the Virginia Electric and Power Company
(VEPCO). The Secretary's decision in this matter has
important implications for a state CZM program's role
in the federal consistency process.
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1972 CZMA
In 1972, Congress declared four national coastal
management policies through the CZMA These poli-
cies are: 1) to preserve, protect, develop, and where
possible, to restore or enhance the resources of the
coastal zone of the United States; 2) to encourage and
assist the state to develop and implement coastal man-
agement programs which meet certain national stan-
dards; 3) to encourage the preparation of special area
management plans to protect resources, ensure coastal
dependent economic growth, and to protect life and
property from natural disasters; and, 4) to encourage the
participation and cooperation of the public, local and
state government, and federal agencies. 2
The CZMA established a voluntary federal grant-in-
aid program which is administered by the National
Oceanic and Atmospheric Administration (NOAA) in
the Department of Commerce. In order to encourage
state participation in the CZM program, two incentives
were provided; funding and federal consistency. First,
individual states were eligible for funding to plan and
develop coastal resource management programs. Once
approved, the state is then eligible for implementation
funding. Second, and perhaps the most important , has
been federal consistency. Federal consistency ensures
that federal activities comply with approved state coastal
management plans and has played an integral role in
state program implementation.3
While there are many requirementswhich states must
satisfy to receive program approval, the NOAA has
historically granted a great deal of flexibility in the
structure of these programs. 4 The CZMA contains only
broad standards which allow states to develop manage-
ment programs that address issues of state and local
concern.
5 Some issues typically addressed in state pro-
grams include: minimizing coastal hazards; beach ac-
cess; preserving coastal-dependent uses; redeveloping
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urban waterfronts and ports; siting industrial and com-
mercial facilities in the coastal zone; and clustering new
coastal development.6 To address these issues, states
rely on a variety of implementation tools which include,
but are not limited to, special area management plan-
ning, comprehensive planning, land acquisition and direct
regulatory permitting.
Perhaps the most important means of program im-
plementation has been the guarantee that once a state
program is approved, federal agencies and permittees
whose activities affect the coastal zone and its resources,
will remain consistent with state policies. This concept
extends far beyond the advisory reviews of federal ac-
tions established in 1969 under the National Environ-
mental Policy Act (NEPA). 7 Essentially, federal consis-
tency allows states to review certain federal actions to
ensure that they are consistent with their approved
CZM programs.8
The Federal Consistency Provisions
CZMA's federal consistency provisions allow states
to review five categories of federal activities:
1) Federal agency activities (Section 307(c)(1))
2) Federal development projects in the coastal zone
(Section 307(c)(2))
3) Federal license and permit activities (Section
307(c)(3)(A))
4) Federal license and permits for Outer Continental
Shelf activities (Section 307(c)(3)(B))
5) Federal financial assistance (Section 307(d))
The regulations promulgated by NOAA require all
federal agency activities that affect any land or water use
or natural resource of the coastal zones be carried out in
a manner which is consistent to the "maximum extent
practicable" with stateCZM programs.9 Federal license
and permit activities and federal financial assistance
that affect any land or water uses or natural resources of
the coastal zone or outer continental shelf must be con-
ducted in a manner consistent with state CZM pro-
grams. 10 The standard "consistent to the maximum
extent practicable" is defined in the NOAA's regula-
tions to be fully consistent unless compliance is prohib-
ited based upon the requirements ofexisting law govern-
ing the federal agency's operations. The standard "con-
sistent" with the approved state CZM program means
fully consistent. However, the Secretary of Commerce
(hereafter referred to as the Secretary) can override a
state response and allow the federal financial assistance,
licenses, or permits to be issued if he finds that the
action is consistent with the objectives of the CZMA or
is necessary in the interests of national security. 11
The CZMA declares that there is a national interest
in the effective management, beneficial use, protection,
and development of the coastal zone. 12 Two specific
national interests have been identified: energy develop-
ment and national defense. The Secretary reviews and
approves state programs, and has the responsibility of
ensuring that state programs adequately address these
national interests. Accordingly, the Secretary has the
power to deny approval of state programs if they fail to
adequately recognize these national interests. 13
The Federal Consistency Process
Just as there are two standards for federal consis-
tency, there are two federal consistency processes: one
for federal activities and development projects and one
for federal license and permit activities. 14 These two
processes give different roles and authority to the state
agencies and have distinct dispute resolution processes.
In the first consistency review procedure, the federal
agency reviews proposed activities in order to determine
if the activity will affect the land or water use or natural
resources of the coastal zone. To facilitate this process,
a state CZM program, in consultation with federal
agencies, can develop lists of federal activities that will
affect its coastal zone. If the federal agency determines
that the activity will affect the state's coastal zone or it is
a listed activity, then the federal agencymust provide the
state with a consistency determination that includes a
detailed description of the activity and its likely affects
on the coastal zone. 15
The state agency has 45 days to respond to this consis-
tency determination or its concurrence is presumed. 16 If
the state agency disagrees with the federal agency's
consistency determination, the state agency must de-
scribe how the proposed activity is inconsistent with the
enforceable elements of the state's approved CZM
program and provide alternative measures (if any) that
would make the activity consistent. 17 In the event of a
serious disagreement between the state agency and a
federal agency regarding the consistency determination,
either party can request mediation by the Secretary. 18
The second consistency review process is for federal
license and permit activities that affect a state's land or
water use or natural resources of the coastal zone.
Included in each state CZM program is a list of federal
license and permit activities which are likely to affect a
state's coastal zone. When a state agency chooses to
review federal licenses and permits for potentially im-
pacting activities outside of the coastal zone, it must
describe the general geographic location ofsuch activi-
ties. 19 Applicants for federal licenses and permits sub-
ject to the state CZM program's listing requirements
must submit a consistency certification to the stateCZM
program. This certification must describe the proposed
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activity in detail, its probable coastal zone effects, and
include a set of findings indicating how the proposed
activity is consistent with the enforceable elements of a
stateCZM program.20 States may also monitor unlisted
federal license and permit activities using the Executive
Order 12372 intergovernmental review process, and
request consistency certifications for these.21
The state agency has six months to respond to the
consistency certification or concurrence is presumed. If
the state agency concurs, then the federal agency may
issue the permit.22 If the state agency objects, it must
then describe why the proposed activity is inconsistent
and describe alternative measures (if any) that would
permit the activity to be carried out in a manner consis-
tent with the stateCZM program. As a result, the federal
agency may not issue the license or permit until the state
coastal zone management program concurs. 23 Should a
dispute arise, the applicant may appeal to the Secretary
or appeal in court.
The distinction between the two federal consistency
review processes is important. First, the standard for
federal activities, " consistent to the maximum extent
practicable", is less than that for federal license and
permit activities, "consistent." Second, while an objec-
tion to an applicant's consistency certification for a
federal license or permit serves as a veto of that activity,
a state objection to a federal activity or development
project does not enjoin the federal government from
acting. The federal agency may proceed if it disagrees
with the state's determination unless a court determines
otherwise. Third, the burdens of proofare different. For
federal agency activities, the state must demonstrate
either the need for a consistency determination or the
inconsistency ofthe proposed action. For federal license
and permit activities, it is the applicant who bears the
burden of proof in a legal challenge or an appeal to the
Secretary. Fourth, mediation is the only administrative
mechanism available to resolve disputes over federal
agency activities and development projects while a for-
mal mechanism for appealing decisions to the Secretary
of Commerce is available for federal license and permit
activities. Accordingly, the differences between the two
consistency review processes influence the nature of the
disputes that emerge.
Resolving Intergovernmental Conflicts
One of the keys to effectively managing coastal re-
sources is intergovernmental coordination. The federal
consistency provisions provide an important mecha-
nism to coordinate federal agency activities with state
implementation of approved state CZM programs.
Because it was inevitable that disputes would arise in the
administration of Section 307, Congress included two
administrative mechanisms in the CZMA for resolving
disputes: mediation and appeal to the Secretary.
Mediation
Mediation by the Secretary may be requested by ei-
ther the federal or state agency when there is a serious
disagreement concerning the administration of an ap-
proved state CZM program. The mediation procedures
are entirely voluntary and end as soon as either party
decides it no longer wishes to participate.24 In general,
the formal mediation procedures have been used infre-
quently since the federal agency often refuses to partici-
pate. Informal mediation has been more successful and
states frequently resolve disputes with federal agencies
through informal negotiations.25
Appeal to the Secretary ofCommerce
TheCZMA also provides for appeals to the Secretary
to resolve disputes between applicants for federal li-
cense and permits that result from a state's objection to
a federal consistency certification. The Secretary may
override a state objection if he finds that the activity is
necessary in the interests of national security or if he
finds the activity to be consistent with the state program
and the objectives of the CZMA.26
To override on national security grounds, the Secre-
tary must find that the activity is permissible because a
national defense or national security interest would be
significantly impaired ifthe activitywas not permitted.27
In order to override a state's objection and determine
that the proposed activity is consistent with the objec-
tives and purposes of the Act, the Secretary must deter-
mine that the proposed activity meets the following
requirements: 1) the activity must fulfill a national ob-
jective listed in Section 302 and 303 ofthe CZMA; 2) the
activity must not cause adverse impacts on the natural
resources of the coastal zone substantial enough to
outweigh its contributions to national interests; 3) the
project must not violate the Clean Water Act or the
Clean Air Act; and, 4) there must be no reasonable
alternatives for conducting the activity.28
The first state CZM program was approved in 1976
and by the end of 1990, the Secretary had issued fifteen
written decisions. Ofthe fifteen decisions, seven ofthese
upheld the state's objections and none overode a state's
objection on the grounds of national security. Most
significant is that a state's objection has not been over-
turned if the state has provided reasonable alternatives.
One product of the increasing number of written deci-
sions is that a constantly expanding base of precedence
is emerging that influences the future decisions of the
Secretary during appeals.29
In general, the appeals process has been a success.30
Many disputes were resolved without the Secretary having
to issue a written decision. For example, from 1976 to
1987, twenty-two appeals had been filed with the Secre-
tary. During this period only six written decisions were
issued, fivewere stayed pending further negotiations, six
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were withdrawn by mutual consent, two were dismissed
on procedural grounds and three were pending review.31
Another indicator of the success of the appeal process is
that the number of appeals has steadily been increasing.
This indicates that potentially-affected parties are in-
creasingly relying on this administrative process instead
of judicial remedies. It also indicates that state CZM
programs are using the federal consistency process as a
tool to ensure intergovernmental coordination. The
expanding use of this dispute resolution process can be
attributed to the maturation of the appeals process and
its past success in resolving conflicts. The appeal to the
Secretary between South Carolina and Georgia illus-
trates the complexity of the issues raised in the appeals
process and the important precedent this can establish.
One issue surrounding the use of the federal consis-
tency provisions is whether a state CZM program has
the authority to review a federal license and permit
activity that affects its coastal zone even if the activity
takes place entirely within another state's jurisdiction.
This legal question was at the center of a dispute con-
cerning an appeal to the Secretary by L.J. Hooker Devel-
opment, a Georgia-based land development company.
It was also the central issue of the appeal to the Secretary
by VEPCO.
Appeal to the Secretary of Commerce By L.J.
Hooker Development
In 1988, L. J. Hooker Development applied for a
dredge and fill permit from the U.S. Army Corps of En-
gineers (COE) to develop an area on Hutchinson Island
in Georgia just across the Savannah River from South
Carolina. On May 24, 1988, the South Carolina Coastal
Council (SCCC) received notice from the Savannah
District of the COE that it was undertaking a review of
Hooker's application. TheSCCC told the Corps that the
project would have both direct and significant impacts
on South Carolina's coastal zone and would have unac-
ceptable water quality impacts. On October 18, 1988,
the SCCC found that the project was inconsistent with
the South Carolina Coastal Management Program
(SCCMP).32 In addition, the U.S. Fish and Wildlife
Service (USFWS), the National Marine Fisheries Serv-
ice (NMFS), and the Environmental Protection Agency
(EPA) all objected to the project.
Hooker appealed South Carolina's inconsistency ruling
to the Secretary on November 18, 1988. On March 28,
1989, Hooker withdrew the consistency appeal because
the project was addressing some of the impacts with
which South Carolina was concerned. South Carolina,
in turn, dropped all but one of its objections.
This controversy involved several federal agencies,
the States of South Carolina and Georgia, and a private
developer. South Carolina and NOAA both argued that
the federal consistency provisions, the legislative his-
tory, andNOAA's regulatory rulemaking all support the
position that a state may review a project regardless of its
location even if it is entirely outside of the coastal zone
and is located within another state's jurisdiction. They
argued that the threshold inquiry is merely whether the
activity affects land or water uses or natural resources in
the state coastal zone. Hooker, Georgia officials, the
United States Justice Department (USDOJ) and the
Army Corps ofEngineers argued that the 1984 Supreme
Court ruling in Secretary of Interior v. California sets
precedent for denying South Carolina the right to re-
view this project.33
Even though the appeal was dropped, this contro-
versy highlighted two major legal questions concerning
the use of the federal consistency provisions. The first is
whether an approved state CZM program is entitled to
review federal license and permit activities which occur
outside of its coastal zone. And the second is whether a
state has the authority to review federal license and
permit activities outside of its coastal zone ifthe activity
occurs entirely within another state's boundaries.34 As a
result of this dispute, NOAA's General Council issued
a written opinion which addressed these issues. This
opinion concluded that approved state CZM programs
could review federal license and permit activities lo-
cated outside of its coastal zone even if they are located
entirely within another state's boundaries provided that
the activities affects a land or water use or natural
resources of a state's coastal zone.35 However, since
South Carolina withdrew its objections, these issues
remained unresolved and subsequently formed the basis
for the disputewhich resulted in VEPCO's appeal to the
Secretary.
Appeal to the Secretary of Commerce by the
Virginia Electric and Power Co. (VEPCO)
from an Objection by the State of North
Carolina
In 1986, VEPCO and the City of Virginia Beach,
Virginia developed a proposal to the Federal Energy
Regulatory Commission (FERC) to construct, operate,
and maintain a municipal water supply project and
withdraw up to 60 million gallons of water per day from
Lake Gaston.36 Lake Gaston bisects the North Caro-
lina-Virginia border and is a dammed portion of the
Roanoke River which flows from Virginia into North
Carolina's coastal zone. The consumptive withdrawal
would be made by and for the benefit of Virginia Beach.
The entire project as proposed will consist of certain
easements and facilities to be constructed entirely within
the boundaries of the Commonwealth of Virginia.37 In
view of the potential impacts, North Carolina requested
and received a consistency certification. After a review
ofthe proposed FERC permit amendment, North Caro-
lina objected to the water withdrawal because of its
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Virginia Beach's rapid growth has significantly increased the the area's water supply requirements.
downstream effects on important fisheries, wetlands,
and the hydrology of the Roanoke River and Alber-
marle Sound. 38
Based on North Carolina's objection, VEPCO filed
an appeal with the Secretary. On December 3, 1992,
based on a March 12, 1992 legal opinion issued by the
USDOJ, the Secretary terminated the appeal. In reach-
ing its decision the Secretary ruled that: 1 ) the project as
proposed takes place entirely within the borders of
Virginia; and 2) North Carolina was without jurisdic-
tion because the CZMA does not allow states to review
projects located wholly within another state.39 In early
1993, NOAA asked the USDOJ to reconsider its deci-
sion. USDOJ rejected this request and stood by its
opinion. North Carolina has decided that it will judi-
cially appeal the Secretary's decision. This litigation will
focus on the opinion of the USDOJ and the earlier
opinion of NOAA's General Counsel.
The Opinion of the Department of Justice
USDOJ based its opinion on both the statutory con-
struction of the CZMA and its legislative history. USDOJ
argued that the legislative history indicates that the
focus of Section 307 (c)(3)(A) was to entitle states to
review federal license and permit activities located "in"
the coastal zone and that neither the statute nor the
legislative history discuss potential interstate conflicts.
This silence is in stark contrast to the elaborate mecha-
nisms created to resolve interstate conflicts in other
federal-state cooperative programs.40
One relevant example that USDOJ cited is Section
401 ofthe Clean Water Act (CWA) as amended. Section
401 of the CWA creates a similar consistency review
process in that all applicants for activities requiring
federal licenses and permits that result in a discharge of
pollutants into the waters of the U.S. must obtain a
certificate from the state where the discharge is located
which certifies that the discharge meets the state's water
quality standards. If the Administrator of EPA deter-
mines that the discharge may affect the waters of an-
other state, that state is notified and may object on the
grounds that its water quality regulations will be vio-
lated. Because there was no recognition of interstate
conflicts and no directive to the federal executive to
resolve conflicts between states, USDOJ argued that
there was clearly no Congressional intent to expand the
Section 307 authority beyond the boundaries of one
state. As further evidence of the statute's limitations to
federal consistency review within state boundaries, USDOJ
pointed out that the CZMA always refers to state in the
singular and not in the plural.
In its opinion, USDOJ also relied on the legislative
history of the 1990 federal consistency amendments,
pointing out that the legislative history contains pro-
posed amendments which would have broadened the
mediation authority to include the mediation of dis-
putes between states.41 Because these provisions failed
to become law, USDOJ argued that Congress was ap-
parently unwilling to involve the Secretary even in the
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mediation of interstate disputes.
Finally, in support of its opinion, USDOJ relied on
the following statement from the conference report on
the federal consistency amendments:
[N]one of the changes made to section 307 (c)(3)(A)
(B), and (d) change existing law to allow a state to
expand the scope of its consistency review authority.
Specifically, these changes do not affect or modify
existing law or enlarge the scope ofconsistency review
authority ... with respect to the proposed project to
divert water from Lake Gaston to the City of Virginia
Beach, Virginia.42
While this does not state that North Carolina cannot
review the activity, it appears to indicate that Congress
did not believe that federal consistency authority spanned
state boundaries. The interpretation of this paragraph
will be at the heart ofNorth Carolina's legal challenge as
will the legislative history of the CZMA
The Opinion of NOAA's General Counsel
The Secretary's decision to defer to the Department
of Justice opinion and dismiss North Carolina's objec-
tions contradicts NOAA's General Council opinion
issued as a result of the Hooker appeal. In this opinion,
NOAA relies on the legislative history of the CZMA as
well as its prior rulemaking activities and past admini-
stration of Section 307 (c)(3)(A). NOAA argues that it
has consistently interpreted Section 307 (c)(3)(A) as
applying to activities landward or seaward of the coastal
zone. As a result, the threshold for review used by
NOAA has always been the effect of an activity on the
land and water uses of the coastal zone and not the
location of the activity. NOAA arguments also rely
heavily on its past rulemaking activities that permit a
state to review activities located outside of its coastal
zone as long as the general geographic area where the
state wishes to review activities is described in its ap-
proved program. These regulations also permit a state
to review federal license and permit activities even if the
activity occurs entirely within another state's borders.43
To further support its arguments, the NOAAopinion
refers to numerous instances where it has already per-
mitted states to review federal license and permits ac-
tivities located outside of the state's coastal zone. These
examples may include several activities located entirely
within another state. Examples cited include: South
Carolina's review of a coal port in Georgia; Maryland's
review of the Chem Waste research burn; a marina
project located in New York but landward of the coastal
zone; and NOAA's acceptance of Massachusetts's re-
view of a sewage treatment plant located in Seabrook,
New Hampshire.44
Because NOAA has long interpreted and admini-
stered the federal consistency provisions in a manner
which permits interstate consistency reviews, its Gen-
eral Counsel opinion relies heavily on arguments re-
lated to the degree of deference that should be accorded
to an agency's interpretation of its statute. The NOAA
opinion argues that past legal decisions support its
contention that it has reasonably interpreted its statute.
The final issue that NOAA's General Counsel raises
to support its argument is that the CZMA does have
provisions to administratively address interstate consis-
tency conflicts. Secretarial mediation pursuant to Sec-
tion 307 (h) and appeals to the Secretary of Commerce
pursuant to Sections 307 (c)(3) and (d) can be used to
resolve interstate consistency disputes. NOAA points
out that the federal consistency process in no way serves
as a control over another state's land use. Moreover, the
sovereign rights of a non-objecting state are not less-
ened by a neighboring state. The non-objecting state is
in no way enjoined from issuing any state or local permit
as a result of an adverse federal consistency decision.
Rather the objection is directed to the federal licensing
or permitting authority and thus the actual location of
the project is irrelevant. In other words, interstate con-
sistency reviews do not impinge another state's land use
regulation. This position is further supported by NOAA's
own regulations which require other federal agencies to
consider the policies contained in approved state CZM
programs as supplemental requirements to be used by
the federal agency in making its license and permit
decisions.45
Summary and Conclusions
The VEPCO dispute raises several legal issues which
will be subject to further litigation. First, the courts will
have to decipher the contradictions in the legislative
history. Congress stated that these amendments were
designed to maintain the status quo and the NOAA's
present administration of the CZMA allows interstate
federal consistency reviews. However, Congress also
indicated that it did not believe interstate federal consis-
tency review to be lawful. Second, if interstate consis-
tency reviews are not permitted,what are the geographic
limitations? For example, if a state is not entitled to
review federal license and permit activities which take
place outside of its state jurisdiction, can it review
activities located beyond the limits of the state territo-
rial sea (normally three miles) or inland of its coastal
zone? Third, do interstate federal consistency reviews
intrude on state sovereignty over land use issues? Fourth,
are the mediation procedures and Secretarial appeals
process sufficient to resolve interstatedisputes? Finally,
has the NOAA correctly interpreted and administered
Section 307 (c)(3) and (d) in the past?
The resolution of these issues will have a profound
impact on the use of the federal consistency provisions.
Unless a court reverses the Secretary's decision, the new
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limitations imposed on state CZM programs will curtail
each state's use of the federal consistency provisions. In
particular, federal consistency can no longer be used as
a means of resolving interstate disputes. Ultimately,
amendments to Section 307 of the CZMA may be re-
quired to ensure that state CZM programs regain the
authority lost as a result of the VEPCO decision. This
authority is the only means of ensuring that all federal
license and permit activities that affect any land or water
use or natural resource of a state's coastal zone are
consistent with the enforceable policies of that pro-
gram. If state CZM programs do not regain this author-
ity, the long standing incentive for participation in the
federal coastal zone management program will be se-
verely weakened.cp
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